



Mr Richard Walley

Civil Procedure Rules Committee 

Department for Constitutional Affairs
Selbourne House
54 Victoria Street
London 

SW1E 6QW

10 June 2005

Dear Committee Members
Protective Costs Orders

We have seen the letter of 25 April 2005 from Public Law Project and other NGOs concerning the judgment of the Court of Appeal in R (ota Corner House Research) v. Secretary of State for Trade and Industry concerning protective costs orders in public law cases. 
We fully endorse the views of that group of NGOs.  However, we would also like to draw the attention of the Committee to the particular importance of protective costs orders in environmental cases.  The particular problem of adverse costs in public interest environmental law cases was highlighted in a recent separate decision of the Court of Appeal (R ota Burkett v. LB Hammersmith and Fulham [2004] EWCA Civ 1342
).  We annex to this letter a copy of the relevant paragraphs of that judgment.
In the final paragraph of that judgment the Court of Appeal (per Brooke LJ) notes the particular concern that “an unprotected claimant in such a case, if unsuccessful in a public interest challenge, may have to pay very heavy legal costs to the successful defendant, and that this may be a potent factor in deterring litigation directed towards protecting the environment from harm”
The judgment also makes specific reference to the provisions of the so-called Aarhus Convention (formally the 1998 UNECE Convention on Access to Information, Public Participation in Environmental Decision Making and Access to Justice in Environmental Matters
) which requires that access to the Courts in environmental cases be “fair, equitable, timely and not prohibitively expensive”.  The need for costs protection is particularly important in public interest environmental cases because, unlike other areas of public law, cases are often being brought to protect an interest which is not able to protect itself and where the interest being protected is exclusively ‘public’.  As a result there is often no person with any private interest who might be prepared therefore to risk their assets to protect the environment.  

The Court of Appeal also makes reference to the report by the Environmental Justice project (this can be found on the DEFRA ‘justice’ web pages
).  In connection with ‘adverse costs’ that report found that “…respondents believe that the current costs rules represent the single largest barrier to environmental justice.  Concerns primarily focus on the application of the usual rules that costs follow the event…”
  That report is one of a number of reports produced in the past three years at national and European level which reach similar conclusions on the deterrent effect of adverse costs in environmental cases.   

Importantly, at the time of the annexed judgment and at the time of the hearing of the Corner House case by the Court of Appeal the UK had not yet ratified the Convention.  It has now done so (23 February 2005) and the UK has pledged “faithfully to perform and carry out all of the stipulations” in the Convention.  The UK formally becomes a party to the Convention on 23 May 2005. 

Of course, the interpretation of the Convention’s requirements is a matter for the Courts rather than for the Committee.   However, we are writing to your committee now only to express the hope that any codification of the CPR in light of the Corner House judgment takes into account the particular issues surrounding environmental judicial reviews (as indicated in the annexed Burkett case) and that, in light of the UK’s recent ratification of the Aarhus Convention, reference is made to cases falling within the scope of that Convention.  
Our suggestion would be that a Rule or Practice direction be included within any amended rule or practice direction requiring applicants for Protective Costs Orders to indicate in their application whether or not their case falls within the scope of the Aarhus Convention and whether they seek to rely on the Convention’s provisions in applying for a PCO.  
Should you require any further information on this subject please feel free to contact me.
Yours sincerely
Niall Watson
WWF-UK

for the Coalition on Access to Justice for the Environment

Consisting of

· Environmental Law Foundation

· Friends of the Earth
· Greenpeace

· The RSPB

· WWF
Cc: 
Mr Justice Collins,  Lead Judge, Administrative Court
Extracts from R. on the application of Burkett v. London Borough of Hammersmith and Fulham [2004] EWCA Civ 1342
74. We cannot leave this appeal without commenting on the effect that the current policies for LSC-funded civil litigation are likely to have in the field of environmental law. The 1998 Aarhus Convention, to which this country is a party, contains provisions on access to justice in environmental matters. (The full title is the “UNECE Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters”). In particular, it requires each signatory to have in place judicial procedures allowing members of the public to challenge acts of public authorities which contravene laws relating to the environment; and that those procedures should be “fair, equitable, timely and not prohibitively expensive” (para 4). 

75. A recent study of the environmental justice system (“Environmental Justice: a report by the Environmental Justice Project”, sponsored by the Environmental Law Foundation and others) recorded the concern of many respondents that the current costs regime “precludes compliance with the Aarhus Convention”. It also reported, in the context of public civil law, the view of practitioners that the very limited profit yielded by environmental cases has led to little interest in the subject by lawyers “save for a few concerned and interested individuals”. It made a number of recommendations, including changes to the costs rules, and the formation of a new environmental court or tribunal. 

76. …
77. …

78. …

79. …

80. We would strongly welcome a broader study of this difficult issue, with the support of the relevant government departments, the professions and the Legal Services Commission. However, it is important that such a study should be conducted in the real world, and should look at the issue not only from the point of view of the lawyers involved, but also taking account of the likely practical benefits to their clients and the public. It may be thought desirable to include in such a study certain issues that relate to a quite different contemporary concern (which did not arise on the present appeal), namely that an unprotected claimant in such a case, if unsuccessful in a public interest challenge, may have to pay very heavy legal costs to the successful defendant, and that this may be a potent factor in deterring litigation directed towards protecting the environment from harm.
� � HYPERLINK "http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2004/1342.html&query=richard+buxton+burkett&method=all" ��http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2004/1342.html&query=richard+buxton+burkett&method=all� 


� � HYPERLINK "http://www.unece.org/env/pp/documents/cep43e.pdf" ��http://www.unece.org/env/pp/documents/cep43e.pdf� 


� � HYPERLINK "http://www.defra.gov.uk/environment/justice/index.htm" ��http://www.defra.gov.uk/environment/justice/index.htm� 


� Environmental Justice, A report by the Environmental Justice Project, para. 68, page 39
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